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Message of the President 


The annual convention of the Florida State Bar Association will be 
held in Miami Beach, Florida, on May 29th and 30th, 1944. The Conference 
of Bar Delegates will convene at two o’clock P. M. on the 29th of May. All 
members of the Association are invited to attend the Conference of Bar 


Delegates, but the main convention will get under way at nine-thirty A. M. 
on May 30th. 


There will be ample facilities for the accommodation of those attending 
the convention. The headquarters for the convention will be announced in 
the next issue of the Journal, together with the program for the convention. 


You will notice that the time of the convention is shortly after the second 
primary. It will afford the weekend to travel to Miami, and it is hoped 
that we will have a large attendance. 


It is especially urged that all local associations make an immediate effort, 
if they have not already done so, to remit their annual dues to the State 
Association, and to certify to the Secretary the names of their delegates 
who will attend the conference on May 29th. 


Judge Joseph C. Hutcheson, Jr., of the United States Cireuit Court of 
Appeals, Fifth Judicial Circuit, advises me that the statute with respect to 
judicial conferences provides for lawyer participation in them. The judicial 
conference for this circuit will be held May 26th and 27th, and the Com- 
mittee on Arrangements for it of which he is Chairman, is making 
preparations for it. 


One of these acts of preparation requires an appointment of a standing 
committee of three from the Bar of each state to cooperate with the con- 
ference. The members of the committee will be members of the conference 


and entitled, but not required, to attend it, and their duties will be largely 
liaison. 


Each will be a group with whom the other committees of, and the con- 
ference itself, can advise respecting matters affecting the Bar and the Federal 


: 
Ww 


60 FLORIDA LAW JOURNAL 


Courts in this circuit. It will also be a group through whom the Bar of 
the state may refer matters they feel should be considered in, or acted upon, 
by the conference. 


Therefore, I have appointed the following committeé to be known as 
the Judicial Conference Committee for the United States Circuit Court of 
Appeals, Fifth Judicial Circuit: Cody Fowler, Citizens Building, Tampa, 
Florida, Chairman; Leo S. Julian, First National Bank Building, Miami, 
Florida, Secretary ; Cecil Bailey, Consolidated Building, Jacksonville, Florida. 


I have also appointed the following as members of the Committee of the 
Florida State Bar Association for the purpose of working out the details 
and formulating plans for refresher courses for lawyers returning from the 
service: Harry R. Trusler, Gainesville, Chairman; Russell A. Rasco, Miami, 
Vice-Chairman; W. J. Hester, Miami; Dean Slagle, Gainesville; Clarence J. 
TeSelle, Gainesville; Albert B. Bernstein, Miami; Robert R. Milam, Jackson- 
ville; T. M. Shackleford, Tampa; Glenn Terrell, Tallahassee; H. P. Osborne, 
Jacksonville; E. A. Clayton, Gainesville. 


The New Guardianship Act 


A committee was appointed at the last annual meeting of the Florida 
State Bar Association to prepare and submit to the association a new guardian- 
ship act. This committee, after much labor, prepared the first draft of this 
act and submitted it to the bar delegates at Jacksonville last December. 
After receiving the suggestions of the bar delegates, the committee remained 
in Jacksonville for another day and redrafted the first 63 sections of the 
act, and then adjourned. 


The chairman of the committee called another meeting for January 22, 
1944, at Miami, for the purpose of revising the remaining 64 sections of the 
new act. .The committee met in Miami on January 22, 1944, and spent the 
entire day in the study and revision of this act, and they now have it in 
excellent shape for resubmission to the bar delegates at their next meeting. 


At the December, 1943, meeting of the bar delegates a number of mimeo- 
graphed copies of the proposed act were given to the bar delegates, and it 
was suggested that any corrections made would be mimeographed and sent 
to the various bar delegates who received the copies of the act. This has 
been found impractical, as so many changes have been made. For this reason, 
it is desirable that the whole act be mimeographed again and submitted to 
the bar delegates, and the committee hopes to have this done, so that copies 
of the new draft may be submitted to all the members attending the next bar 
delegates’ meeting. 


After further consideration of the act by the bar delegates, the committee 
will hold another meeting, in order to get the act in final form for printing 
in the Law Journal and for submission to the Attorney General for final 
improvement before submission to the Legisiature in 1945. 


E. HARRIS DREW. 
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Editorial 


MORE ABOUT A SCHOOL FOR JURORS 


A prominent member of the Association writes: 


The editorial in the January issue of the Law Journal proposes a school 
for jurors and concludes with this question: ‘‘Isn’t this a worth while 
project for our association?” 


I believe this is one of the best proposals for the public good put forward 


by an attorney during the past decade, at least as far as my observation 
shows. 


If the idea could be put into practice and, with the cooperation of the 
Cireuit Judges, I see no reason why it could not, I venture the opinion that 
the effect would be observed immediately. Jury verdicts would gradually 
become more reasoned and less capricious and the vague thing which we 
lawyers like to speak of as “substantial justice” would gain immeasurably. 
I also believe that there would be a practical benefit result, namely, verdicts 
would be reached in less time on the average and this would result in 
shortened jury terms of court. 


This idea advanced by Judge Waller, if put into effect in Florida, might 
spread to the rest of the States and have a most valuable effect on the 
general understanding of the benefits of the Bill of Rights. 


My only suggestion would be this: Don’t make the subjects offered for 
the course too broad and varied. The opportunity for these lectures or 
instructions would best come, it seems to me, at the opening of the trial 
terms of Cireuit Courts. No legislation would be required nor, in fact, 
would any unanimity among the various Cireuits be necessary to put the 
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plan into effect. A single Circuit Judge could easily make the arrangements 
for the lectures and call his trial jury a day or even two days early for 
the purpose of hearing the same. I expect that the brethren who devote 
most of their time to the practice of criminal law, would howl at the idea, 
and doubtless appeals would be made on the argument that the jury con- 
fused the lectures with instructions, ete. However, I hope sincerely that 
an attempt will be made to put this proposal into effect. 


BREVITY, AN ADMIRABLE VIRTUE 


Honorable William O. Douglas, Associate Justice of the United States 
Supreme Court, addressed the annual meeting of the Oregon State Bar, 
Held at Portland, Oregon, in October, 1943. This address consisted of 622 
words and yet was a full and complete statement of Justice Douglas’ con- 
ception of “Liberty” under the American form of Government. As an 
example of how to say all you have got to say in a few simple words, it is a 
masterpiece. The address, as it appears in the December issue of the Oregon 
Law Review follows: 


‘‘We started our national life with a war—a war whose spirit was ex- 
pressed in the stirring phrase that liberty is more precious than life. That 
spirit has been kept alive from generation to generation. It has shaped the 
kind of government we have today. It has become ingrained in our con- 
stitution and laws. And what is even more important, it has become em- 
bedded deep in the hearts of the people. 


Liberty is the keynote of the system which our fathers fashioned from 
English traditions. They created our democracy; we inherited it. But for 
us, as well as for them, the true spirit of our free institutions is reflected in 
our pledge of allegiance to the flag—‘Liberty and Justice for all’! And the 
struggle down through the years is to make ‘all’ mean ‘all’ and not merely 
‘some’. 

As members of a democracy, we believe in rule of the majority. We were 
the first country to write that principle into our fundamental law. But we 
also limited the power of the majority. The majority may not take from 
the smallest minority anything which is justly theirs. The majority may 
not trespass on the domain of the individual’s conscience. 


Freedom for the individual—spiritually and physically—is the true hall- 
mark of the American way of life. The huge stakes in the present great war 
may be stated in exactly the same words. Freedom for the individual is as 
foreign to the Nazis and to the Jap imperialists as the notion of a master 
race is to our Bill of Rights. 


The bar has often been criticized for being special pleaders; defending 
the status quo against change; for preserving one of the freedoms—free enter- 
prise—for only a privileged few. However just those criticisms may at times 
have been, I think the Bar is peculiarly aware of our great constitutional 
traditions of liberty. I know it is proud of those great traditions. And I 
believe it has a unique function to perform in days ahead in helping to 
underwrite the preservation of a way of life which gives the greatest possible 
freedom to the individual. 
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Each age must choose for itself the kind of government it wants. But 
when the choice is made tomorrow, let us look to our own soil, our own his- 
tory, our own traditions for the solution of our problems. We have a 
glorious history of government. Our national progress is a sure guarantee 
that we will have a glorious future too. Our own national experience is the 
most solid foundation on which to build that future. Thomas Jefferson, John 
Marshall, Abraham Lincoln, Andrew Jackson—the list is long and dis- 
tinguished. Our town halls, our county seats, our legislatures are strong 
in the democratic faith. We are rich in experience with government. Our 
free institutions are imbued with the spirit of liberty. They are as American 
as the Oregon coast line or the plains of Nebraska. They are adaptable to 
changing conditions; they can be utilized for new ends. But at the same 
time, they afford guarantees to the individual that not even the overwhelming 
majority may interfere with his basic freedoms. 


If we build on these lines, this great America of ours will always be worth 
fighting for with the sword of the Lord and of Gideon. If this great principle 
of freedom and liberty for the individual is kept alive, the spiritual strength 
of this wonderful land will always be as great as its physical resources. 


These are simple matters. But in times like these it is the obvious for 
which men are fighting. 


If we have the will and the perseverance, we can make certain that the 
spirit which we intend to destroy in this war will never be allowed to take 
root in any corner of the United States.” 


* %* * 


WITHOUT APOLOGY 


THE LEGAL PROFESSION has become oppressively apologetic since 
the war. Every bar association convention produces a crop of orations 
to justify the lawyer’s existence, to prove—at least to himself—his usefulness 
in war as in peace, to bolster his faith in his calling. Is it so with the other 
professions? Doctors, engineers and accountants spend no time telling each 
other that their work is worth while in wartime. They have reason to know 
it—res ipsa loquitur—war puts them in special demand. And so lawyers, 
by contrast, are all too likely to feel slighted, disturbed and uncertain. 


Undoubtedly the armed forces have more frequent need to apply the 
sciences of medicine, engineering and mathematics than to apply the science 
of law. The conduct of war is pre-eminently practical. It is ‘‘law unto 
itself”, with little or no dependence on the theoretical principles pursuant 
to which society regulates its peace-time affairs. On the other hand, war 
is wholly dependent on the practical and natural sciences according to which 
planes fly, ships float and shells explode—according to which wounds are 
made and healed. 


This, therefore, is the distinction that lawyers should cherish: The 
science of law is man made, and rests in their hands for improvement and 
perfection. The research chemist may discover new principles, develop new 
uses, but he must take his science as he finds it. He cannot change the 
rules. On the other hand, the legal profession—at the bar, on the bench, 
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and in legislative and administrative service—faces the endless task of build- 
ing and rebuilding the science of the law, in order that the ever-changing 
needs and demands of society may be met with increasing dispatch and 
precision, and always with even-handed justice. 


Here is no simple task, but one which calls for talent of the highest 
order, and broad vision. As in the past, when peace comes, no other pro- 
fession will be more essential—more vital—to the welfare and progress 
of the nation; and then the bar will be afforded the opportunity of con- 
tributing, as never before, to the lasting solution of the problems with which 
a disorganized post-war world will be faced. 


In the meantime, it is fitting that those lawyers who can should serve 
with the armed forces in the various legal and extra-legal capacities avail- 
able to them, and that the rest of the profession should continue, without 
apology, to perform its multitudinous duties in the maintenance of a sound 
home front.—From THE SHINGLE, monthly publication of the Philadelphia Bar 
Association, as reprinted in the Journal of the American Judicature Society. 


THE ASSOCIATION PURCHASES $1,000 WAR BOND 


The Association’s finances are very restricted, on account of the num- 
ber of members who are in the armed services, and whose dues are waived 
during such time. However, by strict economy we have been able to carry 
on, and even to save some money. 


Therefore, in order to show that the Association is desirous of doing all 
it can towards the winning of the war, the Board of Governors authorized 
the Executive Secretary to purchase a $1,000 War Bond. 


Back in 1942, we purchased a $500 Bond. Therefore, we have in our 
reserves the sum of $1,110.00, which will be held and used for our refresher 
courses when our service members return at the close of the war. 


| 
| 
* 
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COUNTER-REVOLUTION—AN ESTIMATE OF THE 
SITUATION 


By R. C. ALLEY, of the West Palm Beach Bar 


“No political dreamer was wild enough to think of breaking down the 
lines which separate the states, and of compounding the American people 
into one common mass.” Marshall (in 1819), in McCulloch v. Maryland, 
4 Wheat. 316, 4 L. Ed. 579. 


“The determination of the Framers Convention and the ratifying 
conventions, to preserve complete and unimpaired state self government 
in all matters not committed to the general government is one of the 
plainest facts which emerges from the history of their deliberations. 


“The Constitution, in all of its provisions, looks to an indestructible 
Union, composed of indestructible States.” Sutherland (1936) in Carter 
v. Carter Coal Co., 298 U. S. 238, 56 S. Ct. 855. 


Those are plain and forthright statements from high sources. The American 
people might well assume that concepts of their government remaining so un- 


changed over a century and a half were fundamental and permanent. It would 
be a wrong assumption. 


The reader is requested to be patient while something of the history of 
this country leading up to and through the writing of the Constitution is 
reviewed. A recitation of certain facts and events of that history cannot be 


repeated too often. The references are largely Madison’s notes, but any grade 
school history should do. 


When under British government, the American colonies were separate en- 
tities. The local government of each had no relation to the local government of 
the other. Virginia was wholly independent of New York. Their only common 
tie was the British Crown. During the Revolutionary War a union of sorts was 
formed solely for the purpose of conducting the war. A Congress was elected 
and conducted its affairs under color of the Articles of Confederation. (Actually, 
the Articles were not fully ratified until 1781, the year of Cornwallis’ surrender.) 
The Allied Nations now conducting the war against the Axis powers are bound 
together by loose agreements. The Articles of Confederation which united the 
colonies for the purpose of fighting the Revolutionary War were scarcely more 
forceful than the agreements which unite the Allied Nations. The soldiers 
and the funds necessary for Washington’s armies were provided not by the 
common government but by the individual colonies. The confederation had no 
power to tax. All it could do was to make known its needs in terms of money 
and men, and hope that the individual colonies would provide both. Some way, 
somehow, the war was won and the colonies, now states, began to govern them- 
selves. Just as each colony had been wholly independent of the others prior 
to the Revolution, each state conducted its affairs as an independent sovereignty 
following the Revolution. Georgia was as independent of North Carolina as 
France, in the period before this war, was independent of Belgium. The Articles 
of Confederation were still in existence but the common cause of the war being 
gone, the common government had even less force than it had during the 
Revolution. From 1781 to 1787 the need for a central government became more 
and more obvious. The Congress had no funds with which to conduct its busi- 
ness; bankruptcy, in fact, prevailed among the inhabitants, but no method of 
adjustment of debt had been provided. War against the country as a whole 
was threatened, but the country as a whole had no means with which to prepare 
for it. Import duties have always been the cause of difficulties between nations. 
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The several states exercised their rights as sovereign governments to impose 
such duties on trade between states. New Jersey, for example, was said to 
have been like a barrel tapped at both ends by the duties imposed by the ports 
of Philadelphia, in Pennsylvania, and New York, in the State of New York. 
The same thing was true of North Carolina, which lay between the ports of 
South Carolina and those of Virginia. Georgia, all by herself, carried on a 
war against the Indians and made her own treaties with them. Problems with 
respect to the naturalization of new citizens arose. There was no postal system. 


The Congress might have been able to function more efficiently than it did 
but for the fact that the individual states would not abandon their sovereign 
powers. They were reluctant to give up any power to a central government and 
jealous of any power lodged in a central government. Reluctantly the people 
of the several states recognized the need for some sort of union, a common 
government which could eliminate the bad conditions which existed with respect 
to interstate and foreign commerce, duties, bankruptcy, war and naturalization. 
Several attempts to get together were made but these were not successful until 
1787 when the Framers Convention was opened at Philadelphia. 


Two principal problems confronted this convention: 


1. First and paramount was the reluctance of the states to yield power 
to a central government. 


2. The difference in area, wealth and population made a fair apportionment 
of representatives in the legislative bodies difficult. As shall be pointed out, this 
had a relation to the first problem. 


These issues were debated from May 14 to September 17, 1787, and were 
solved as follows: 


1. (a) The states yielded only certain specific powers to the 
Federation. 


(b) The powers so given were divided among three branches— 
the Executive, the Legislative and the Judiciary. 


2. (a) A Senate, consisting of two men from each state, regardless 
of population, satisfied the smaller states. 


(b) A House, the membership of which was apportioned among 
the states, satisfied the larger and more populous states. 


There can be no doubt that the system for the election and appointment of 
the legislative branches of the government was designed to curb the powers 
of the Federal Government by offsetting the Senate against the House. 


Powers given to Congress can be briefly stated as follows: 


To tax to pay the debts and provide for the common defense and gen- 
eral welfare of the United States. 

To borrow money. 

To regulate interstate and foreign commerce and commerce with the 
Indians. 

To establish uniform naturalization and bankruptcy laws. 

To coin and regulate money and punish counterfeiters. 

To establish post offices and post roads. 

To enact copyright and patent laws. 

To establish inferior courts. 

To punish crimes committed on the high seas or against the laws of 
nature. 
The war power. 
To control the territory and other property of the United States. 


ig 
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With one exception, no additional powers have ever been granted to Con- 
gress or to the Federal Government by amendment to the Constitution, except 
for a short period. The Prohibition Amendment did give the power to the 
Federal Government to control and prohibit the use of intoxicating liquors, but 
that power was abandoned by the repeal of that amendment. 


And so the delegates to the convention left to the individual states all regu- 
lations of the ordinary matters of our daily lives—the control of property, 
contracts, intra-state business, crimes, police, city and state governments, mar- 
riage, divorce and descent of property. 


Except for the specific powers named in Section 8 of Article 1, the sovereign 
rights of the individual states were completely preserved. The background for 
the convention and the writing of the Constitution and the specific language of 
the latter can leave no doubt that this was the intention of the men who wrote 
that document. They did so because they believed in individual freedom and 
local self government. They did not believe that a government far removed 
from the governed could efficiently function. However, just to make sure there 
would be no misunderstanding about it in the future, the Tenth Amendment 
was immediately adopted, specifically so stating. 


There is no recipe for the greatness of the United States, but we can be 
sure that the individual freedom and local self government until recently pre- 
served by the Constitution are essential ingredients of that greatness. 


Since the formation of the Union the states have struggled to retain their 
sovereignty. It was not only in the South that insistence on the preservation 
of states’ rights occurred. Because of threatened invasion of her sovereign 
powers, Massachusetts threatened to secede long before South Carolina did. 
The Civil War did not end the independent integrity of the individual states. 
It only put an end to any claim that a state could withdraw from association 
with the others. 


Recently, and not speaking of war times alone, in one way after another 
the Federal Government has enlarged its control over our individual 
lives. A revolution has been going on—not one fought with swords, planes 
and bullets, but in a more subtle and probably more dangerous way. It has 
been carried on by the use of two principal weapons—paternalism (the exercise 
of the spending power) and the expansion of the theory of regulation of inter- 


state commerce. A suppression of the Fifth Amendment has been employed 
in support. 


If we were fighting a war of bullets and swords, the commander of the 
forces opposed to the revolutionary army would make, in military terms, “an 
estimate of the situation.” This should be done likewise to meet the forces 
fighting with other weapons. 


The spending power of Congress appears in Section 8 of Article 1 of the 
Constitution : 


“The Congress shall have power to lay and collect taxes, duty, imposts 
and excises, to pay the debts and provide for the common defense and 
general welfare of the United States; but all duties, imposts and excises 
shall be uniform throughout the United States.” 


Almost from the first day of the existence of the Federal Government a 
dispute has gone on as to the meaning of the words “and general welfare,” 
which appear in this clause. Those who believed in the subordination of the 
individual states to the powers of the central government at first advocated 
that these words should be considered as belonging to a sentence reading about 
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as follows: ‘The Congress shall have power * * * (to) * * * provide for the 
common defence and general welfare of the United States: * * *.” It was soon 
thought to be settled, however, that the use of the words “general welfare’ were 
intended to be associated only with the power to lay and collect taxes, duties, 
imposts and excises—in short, that the sentence was intended to read about 
as follows: “The Congress shall have power to lay and collect taxes * * *, to 
provide for the common defence and general welfare of the United States * * *.” 
This determination did not end the argument. A group of which Madison 
was the outstanding spokesman insisted that the right of Congress to levy 
taxes for the general welfare of the United States was limited to purposes 
within the enumerated powers of the Congress, in short, that there could be no 
general welfare of the United States for which money could be spent except 
a welfare lying within the sphere of the enumerated powers of Congress. Hamil- 
ton contended for a broader field of spending, that the only limitation on ap- 
propriations was that they must be general, not local, “its operation extending 
in fact, or by possibility, throughout the Union, and not being confined to a 
particular spot.” The Supreme Court did not rule on the question until 1937, 
when in United States v. Butler, 297 U. S. 1, 56 S. Ct. 312, the Hamilton view 
was approved, although the case was decided on another point. Madison was 
strong enough in his views to veto the so-called “Bonus Bill” in 1817 on that 
ground. Successive presidents—Jackson, Monroe, Tyler, Polk, Pierce—held to 
Madison’s views. But that was not all. The same men considered that the 
Federal Government had no jurisdiction to construct works within the several 
states, and it was not until 1887, in California v. Central Pacific Railway Co., 
127 U. S. 1, 8 S. Ct. 1073, that that jurisdiction was upheld. But the question: 
“What is the general welfare?” remains open and probably never will be ex- 
plored by the Supreme Court, for that institution for all practical purposes 
shut the door to all inquiry in 1923, when it held that neither a state nor a 
general taxpayer had any right to raise the question in a direct attack on an 
appropriation statute. (Commonwealth of Massachusetts v. Melon, and Froth- 
ingham v. same, 262 U. S. 447, 43 S. Ct. 597.) It was not until the writer 
began preparation for this article that he knew why Social Security taxes were 
levied by one act and Social Security appropriations made by another. The 
right of the Federal Government to tax for general revenue is unquestioned; 
the right of a general taxpayer, as such, to question a Congressional appropriation 
for any purpose does not exist. Spending is restrained now only by the 
the conscience of Congress and the Chief Executive. 


Madison’s views were made the subject of a report of a special committee 
of the House. The committee disagreed with Madison—they did not fear the 
spending power because it would not be abused “while the vigor of representative 
responsibility remains unimpaired.” The report continues, “It is on this prin- 
ciple that the framers of the Constitution mainly relied for the protection of 
the public purse. It was a safe reliance. It was manifest that there was no 
other subject on which representative responsibility would be so great.” (2 
American State Papers (Miscel.) 443.) The basis of this confidence is not 
disclosed. 


The history of the perfection of the Federal ability to spend is found in the 
budgets. The history of the commerce clause may be found in the Supreme 
Court reports. 


“The Congress shall have power * * * To regulate commerce with 
foreign nations, and among the several states, and with the Indian tribes; 
*** ” Section 8, Article 1. 


Marshall made it plain (Gibbons v. Ogden, 9 Wheat. 1, (1824), 6 L. Ed. 23), 
that the regulation of trade between the states was exclusively within the 
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jurisdiction of Congress. The need for such regulation, he said, was one of 
the primary reasons for calling the constitutional convention. But this reason 
for calling the convention lay in the fact that the individual states had harassed 
the flow of trade between the states. The Marshall decisions deal with matters 
of that character—with active interference by state action, with clear and pal- 
pable interference. The function he so well performed was the enforcement 
of the power. He made it real. But his view of the relative functions of the 
states and the nation was expressed in the quotation which begins this article. 


In 1849 the Supreme Court said, “All commercial action within the limits 
of a state, and which does not extend to any other state or foreign country is 
exclusively under state regulation.” 


In 1852 the court took occasion to specify what was not interstate commerce, 
and modern contentions were not left unconsidered: 


“Nor can it be properly concluded, that, because the products of 
domestic enterprise in agriculture or manufactures, or in the arts, may 
ultimately become the subjects of foreign commerce, that the control of 
the means or the encouragements by which enterprise is fostered and pro- 
tected, is legitimately within the import of the phrase ‘foreign commerce,’ 
or fairly implied in any investiture of the power to regulate such com- 
merce. A pretension as far reaching as this, would extend to contracts 
between citizen and citizens of the same state, would control the pusuits 
of the planter, the grazier, the manufacturer, the mechanic, the immense 
operations of the collieries and mines and furnaces of the country; for there 
is not one of these avocations, the results of which may not become the 
subjects of foreign commerce, and be borne either by turnpikes, canals 
or railroads, from point to point within the several States, towards 
an ultimate destination, like the one above mentioned.” (Veazie, et al., 
v. Moor, 14 How. 568, 14 L. Ed. 5465.) 


In 1895 manufacturing was not commerce, but a step in preparation therefor. 
(United States v. E. C. Knight Co., 156, U. S. 1, 15 S. Ct. 249, 39 L. Ed. 325.) 


By 1905, (Swift & Co. v. United States, 196 U. S. 375, 25 S. Ct. 276, 49 L. 
Ed. 518), the Supreme Court appears to have become convinced that regulation 
of commerce by Congress depended on whether the act or thing regulated 
was a part of a current of trade between the states. If at rest there could 
be no regulation. If not an integral part of trade there could be no regulation. 


In 1923 mining was not commerce, even though the operation conducted by 
the miner was just the first step preliminary to a series of operations by the 
same concern moving the ore in interstate commerce. (Oliver Iron Mining 
Co. v. Lord, 262 U. S. 172, 43 S. Ct. 526, 67 L. Ed. 929.) 


In 1932 the generation of electricity in Idaho for consumption in Utah was 
not commerce. (Utah Power & Light Co. v. Pfost, 286 U. S. 165, 76 L. Ed. 
1038, 52 S. Ct. 548.) 


In 1934 a cotton buyer, buying for immediate sale in another state, was 
not engaged in interstate commerce. 


In 1936, mining, as in 1923, was not commerce. (Carter v. Carter Coal Co., 
298 U. S. 238, 56 S. Ct. 855), and farming was not subject to regulation by 
Congress. (United States v. Butler, 297 U. S. 1, 56 S. Ct. 312.) 


From 1790 through 1936 the Supreme Court rendered more than lip service 
to the rights of the separate states, but the Carter v. Carter Coal Co. case was 
Justice Sutherland’s last stand. A summation of his views and that of the 
court appears at the opening of this article. 
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Throughout the period application of the commerce power to transactions 
was prohibited unless those transactions had a palpable, substantial relation to 
and direct effect on the movement of tangible and intangible goods across state 
lines or to or from foreign countries. The Fifth Amendment was not ignored 
in the consideration of the power to regulate. Even if the businesses regulated 
were clearly in interstate commerce, regulation was not imposed on the subject 
of the law unless clearly a subject of regulation under the police power. 


There was only one break from the principle that the things and acts to 
be regulated must be a part of the current of interstate commerce—the de- 
cision in the Shreveport Rate Cases, 234 U. S. 342, 34 S. Ct. 833, 58 L. Ed. 134 
(1914). Texas regulation of intra-state railroad freight rates was required to 
yield to Federal regulation. The rates fixed by the state for traffic from points 
in Texas to the Texas side of the Louisiana line were greatly less than the 
Federal rates from points in Texas to the Louisiana side of the line, although 
the traffic might be handled by the same interstate carriers. It does not appear 
from the opinion whether goods destined for further shipment into Louisiana 
and beyond were commonly handled by two shipments, thus never coming to 
rest in Texas. In the decision there was some element of departure from the 
rule that the thing regulated must be a part of the current of interstate com- 
merce, but the relation was so direct and palpable and the carriers regulated 
so much a part of interstate traffic that no quarrel can be had with the ap- 
plication of the power. Nevertheless, this case was used to a great extent 
in the initial assault on the bastions of state sovereignty which took place in 
1937 and which has culminated in the nearly complete defeat of the supporters 
of state sovereignty as a Constitutional principle. 


With 1936 the sustained record of the court ended. In 19387, on facts 
parallel to the Carter v. Carter Coal Co. case and the prior cases mentioned, 
the court held that labor practices by a manufacturing company were subject 
to regulation under the commerce clause. (National Labor Relations Board v. 
Jones & Laughlin Steel Corporation, 301 U. S. 1, 57 S. Ct. 615.) The move- 
ment of the forces was swift after that. The Wage and Hour Law decisions 
followed (United States v. Darby Lumber Co., 312 U. S. 100, 61 S. Ct. 451, and 
Opp Cotton Mills v. Fleming, 312 U. 8. 657, 61 S. Ct. 524), and by November, 
1942, a farmer who had raised 239 bushels of wheat above the quota assigned 
to him—wheat he intended to feed to his own stock and poultry on his own 
farm—had been held to be subject to Federal penalties for his efforts. (Wickard 
v. Filburn, 63 8S. Ct. 82.) The necessity for direct effect of the matter regulated 
on commerce was dismissed by the court with a remark to the effect that “We 
don’t do that any more.” The Fifth Amendment was mentioned, yes, but the 
disposition Justice Frankfurter made of its application to the farmer reminds 
one of a passage from Xenophon’s Cyropaedia. Astyages asks Cyrus to give 
an account of his last lesson. Cyrus answers thus: “One of the boys of our 
school who had a coat too small for him gave it to one of his companions, a 
little smaller than himself, and forcibly took in exchange the latter’s coat which 
was too large. The perceptor made me judge of the ensuing dispute, and I 
decided that the matter should be left as it was, since both parties seemed to 
be better accommodated than before!” “Let the farmer sputter,” says the 
court, in effect. ‘We know better than he does what is good for him.” 


Recently we have learned that a carpenter’s helper employed by the owner 
of a building occupied by tenants engaged in interstate commerce, is subject 
to Federal regulation because of such employment. (Kirschbaum v. Walling, 
316 U. S. 517, 62 S. Ct. 1116.) 


No one can read these cases without a realization that all our daily business 
lives are now, according to the announced decisions of the Supreme Court, 
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subject to regulation by Congress under the commerce act. The man in retail 
trade may think he is safe from the effects of the Wage and Hour Law so long 
as his sales are local; but if he buys his merchandise from without the state, 
only a minor amendment of the act is necessary to bring him fully within the 
provisions. Such examples could be listed without end. 


The forces of the spending power have accomplished their mission by methods 
of infiltration with subsequent consolidation of position. The forces of the 
commerce power have accomplished their objective by a gigantic frontal assault. 


But what of this spending, what of this regulation? As to both, attention 
is directed to the address of the Honorable Hatton W. Sumners, representative 
from Texas, delivered at the celebration of the 150th anniversary of the opening 
of the Supreme Court. A quotation: 


“The federal organization is a necessary agency of these states to 
do the things for them which it was created by them to do, but it was 
never intended to be and never can be the functioning machinery through 
which the people can discharge the general responsibility of government. 
It is too big, too far away; the total of its general responsibilities too 
vast. Its machinery is not adapted to that service. Out of an executive 
personnel which has now grown to the enormous number of 937,538 
persons as of the month of December, 1939, at an annual salary as of that 
month of $1,827,678,708.00, only one of the approximately 1,000,000 people 


is elected. There cannot be any possibility of popular control of such an 
organization. 


“The states must resume the status of the responsible sovereign 
agencies of general government or democracy cannot live in America. 
What is the use in trying to deveive ourselves about that? 


“When we relieve the states of governmental responsibilities which are 
within their governmental capacity, the power to do the things of which 
they have been relieved departs from the states. Nature will not permit 
any power to remain where it is not used. Every time that happens the 
total governmental strength of the states is lessened and they are left 
with less and less ability to discharge their remaining duties. 


“There can be no uncertainty as to the effect of that policy upon the 
states, especially, when, in addition to that, we tap the sources of state 
revenue; bring to Washington the money required by the states to dis-_ 
charge their governmental duties; send a part of that money back to the 
states as loans and gifts from the federal government to the subdivisions 
of the states, their counties, their cities, their school districts, private 
businesses, and private citizens, and thereby, in these matters, attach 
them directly to the federal government and bring them directly under 
the operation of the federal governmental power. 


“By this process we are not only weakening the states but are actually 
dissolving them. At the same time, we are destroying the self-reliance, 
the courage, the stamina, and the governmental capacity of their sub- 
divisions and of the people—the most deadly thing that can be done to 
a democracy. When we do all these things, we do what the declared 
enemies of our democracy could not do to the structure of our government 
and to the governmental capacity of the people, upon whose capacity to 
govern our democracy absolutely depends. 


“It is axiomatic in our system of government—and I think it is 
axiomatic everywhere—that he who controls the purse strings controls 
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the government. This was demonstrated when the House of Commons 
got control of the purse strings in England. It took a long time, but 
now the Commons are supreme because they never turned loose the purse 
strings. 


“We are making a similar demonstration in this country, except 
that it is in exactly the opposite direction. As we increase state and local 
governmental dependence upon the federal treasury, dispensing money 
which has been got from the people of the states, the federal bureaucracy 


tightens its grip upon the purse strings and increases its governmental 
control. 


“We have turned back on the course of democratic progress. Progress 
is not fast. We are going very fast. Progress is uphill. We are going 
downhill. That is the easy way.” 


The resultant effect of having central governmental control of spending 
and of transactions is manifested by the administrative boards which have been 
created and which surround us. Procedure under administrative law has its 
function, but its sole justification for existence lies in the ability of the executive 
to act swiftly and without resort to cumbersome rules of procedure. For small 
units it works well, but when attempted by a central government as large as 
ours, the rules made for the guidance of the subordinates in the local fields 
destroy its efficiency. Operation in the field is too remote from control by 
Washington or the people. As a result, we are harassed rather than aided or 
governed. It is quite probable that in the past some of us have been somewhat 
too ruthless with our rugged individualism, but the cure is not in its destruction 
but rather in education to a feeling of public responsibility and in local control. 
Who is it that prefers the evils of bureaucracy to the asserted evils of 
individualism? 


What is the lawyer to’do about the return of power to the states? The 
estimate of the situation indicates that there is little he can do as a lawyer. 
He has already been defeated. 


“That lay rank and file can take cheer from the historic fact that every 
effort to construe the Constitution as a lawyer’s contract rather than a 
layman’s charter has ultimately failed. Whenever legalistic interpretation 
has clashed with contemporary sense on great questions of broad national 
policy, ultimately the people and the Congress have had their way.” Speech 
of the President on the 150th Anniversary of the Signing of the Con- 
stitution of the United States, September 17, 1937. 


His work must be done in that field where he has always played such a 
prominent part, the field of politics, of legislation and of administration. There 
is some hope that he will have help. While the cause of the states is in dire 
distress there is some evidence that there is a rallying to the colors. The lawyer 
can take some hope from the fact that the Legislature of the State of Florida 
at the 1943 Session enacted a law directing the attorney general to be watchful 
against further encroachment on the rights of the states and to work to that 
end in cooperation with the officers of other states (Chapter 21679, Laws of 
1943), from the fact that the attorneys general of thirty-five states have 
appeared in court together to urge against nationalization of insurance, from 
the recent valiant stand made by Senator Byrd and his colleagues, and from the 
knowledge that the love of freedom to mind one’s own business is inherent in 
the American people. 
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DOES THE FREE DEALER PROCEDURE BILL NULLIFY 
THE MARRIED WOMAN‘S ACT 


By ETHEL ERNEST MURRELL of the Miami Bar 


A question has been raised regarding the Married Woman’s Act passed 
by the Florida Legislature in 1943: It is whether or no a similar bill entitled 
“An Act relating to the removal of disabilities of married women, prescribing 
the jurisdiction of circuit courts with reference thereto, providing the pro- 
cedure therefor. . . . and known as the Free Dealer Procedure Act’ nullifies 
the aforementioned Married Woman’s Act. 


The Married Woman’s Act also dealt with the removal of the disabilities 
of married women and provided in effect that henceforth a married woman 
would be empowered to take charge of, and manage and control, her separate 
property, to contract and to be contracted with, to sue and be sued, and to 
sell, convey, transfer, mortgage, use, and pledge her property, real and personal, 
and to make, execute and deliver instruments and documents of every character 
without restraint, without the joinder or consent of her husband, in all respects 
as fully as if she were unmarried. . .. Provided, however, that no deed, mortgage 
or other instrument conveying or encumbering real property owned by a mar- 
ried woman shall be valid without the joinder of her husband. 


The contention is, therefore, that the Procedure Bill nullified the Married 
Woman’s Act since it passed one week after the Married Woman’s Bill. This 
is an interesting question and the Committee on Married Woman’s Law, felt it 
worthy to be stated and answered for the benefit of the Florida bar. 


The Free Dealer’s Bill, is actually one which has to do with procedure. It 
states quite clearly (and it was the understanding of the legislators who drew it) 
that its purpose was to modify and simplify the Free Dealer procedure. It 
was drawn up before the Married Woman’s Act became a law. The portions 
repealed in this bill refer to the old Free Dealer Procedure Act. The question 
of nullification is based on the phrase it carries which states “and all other laws 
or parts of laws in conflict with this act shall be repealed.” Proof that it does 
not nullify the latter Act lies in the statement: “It is a procedure bill, whereas 
the Married Woman’s Act deals with substantive rights.” The first bill has 
nothing whatsoever to do with substantive rights and only modifies the method 
of obtaining a license to do business which, unfortunately, is still necessary even 
under the terms of the Married Woman’s Act (see provision at end of section 
one which states, “Provided, however, that no deed, mortgage or other instru- 
ment conveying or encumbering real property owned by a married woman shall 
be valid without the joinder of her husband.”’) 


Our law of interpretation of statutes clearly states that there will be no 
repealer, ‘unless the earlier act is definitely repugnant to the latter’. Where 
there is a clear field for both to operate there will be no repeal. Obviously there 
is no conflict in these two bills. One removes the disabilities of married women 
with one exception i. e. (the Married Woman’s Act requires that the husband’s 
signature shall still be necessary upon deeds, mortgages or other instruments 
conveying or encumbering real property) whereas the procedure bill describes 
the method whereby disabilities may be removed through access to the courts. 
The Procedure Bill actually therefore will operate as a method whereby married 
women can escape the one exception contained in the Married Woman’s Act. 


Please refer to: 
American Bakeries Co. vs. Haines City 180 So. 524 10. Statutes 161(1) 
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“Two statutes, which may operate on same subject without positive incon- 
sistency or repugnancy in practical effect and consequences, should each be 
given effect designed for them, unless contrary intent clearly appears.” 


Dade County vs. City of Miami 82 So. 354 2. Statutes 158, 159—Repealed 
by Implication—Repugnancy. 


“Repeals by implication are not favored, and, in order that a court may 
declare that one statute repeals another by implication, it must appear that there 
is a positive repugnancy between the two, or that the last was clearly intended 
to prescribe the only rule which should govern the case provided for, or that 
it revises the subject-matter of the former.” 


3. Statutes 158, 161(1), 212, 225 1-4—Construction—Contradictory Enact- 
ments—Presumption. 


“It is to be presumed that different acts on the same subject passed at 
the same session of the Legislature are imbued with the same spirit and 
actuated by the same policy, and that they should be construed each in the light 
of the other. The legal presumption is that the Legislature did not intend to 
keep really contradictory enactments in the statute book, or to effect so im- 
portant a measure as the repeal of a law without expressing an intent to do so. 
An interpretation leading to such a result should not be adopted unless it be 
inevitable. The rule of construction in such cases is that if courts can by any 
fair, strict, or liberal construction find for the two provisions a reasonable 
field of operation, without destroying their evident intent and meaning, preserving 
the force of both, and construing them together in harmony with the whole 
course of legislation, it is their duty to do so.” 


Florida E. C. Ry. Co. vs. Hazel. (Fla.) 31 So. 272 4th headnote. 


Sparkman vs. State (Fla.) 71 So. 34 2-3 headnotes. 


Stewart vs. De Land (Fla.) 71 So. 42 1-9 headnotes. 
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THE SELECTION OF JUDGES—SHALL THE PEOPLE 
HAVE A VOICE? 


By HERBERT U. FEIBELMAN of the Miami Bar 


Here in Florida we have taken advantage of the fact that the state is gen- 
erally run by one political party, and we have confined the “election” of judges 
to the party primary. For instance, the nominee of that party for circuit judge 
is “supposed” to be appointed under the state constitution as it existed prior 
to the 1942 Amendment, but there have been instances in which the nominees 
have been disregarded, and the Governor has appointed the official of his choos- 
ing.1 By the amendment adopted in 1942 (General Acts 1941, p. 2812), even 
circuit judges must be elected beginning with the general election in 1948. 
Prior to this amendment they were appointed by the governor. Supreme Court 
judges and County judges remain subject to popular election. Prior to the 
enactment of Ch. 19007, Acts 1939, judges of the circuit court were required 
to enter the primary by action of the State Democratic Executive Committee. 


It is thus seen that as late as 1942 the people of Florida, in voting for a 
Constitutional amendment, have declared themselves in favor of popular election 
of judges. Any attempt to change this method must be for some great cause. 
Those who undertake the change hold the laboring oar. Nevertheless, the 
patchwork condition of Article V, the judiciary section of our Constitution, 
demonstrates that the proposal to re-write this article is commendable, timely 


and consistent with good government but the progress will be attended with 
grave practical difficulties. 


In Florida we generally take our politics straight—the state, except upon 
the rare occasion when a false issue is injected, as in the national election of 
1928, goes Democratic, and thus we look to the primary for the popular choice 
to be made for judgeships and other offices. 


A previous movement in the state bar association? in 1935 resulted in the 
draft of a proposed amendment to the Constitution, whereby the bar would 
nominate persons for appointment to the judiciary by the Governor. This pro- 
posal was never acted upon by the Legislature. 


Not infrequently a discussion about the best method of selecting judges 
will bring forth the famous remarks of Benjamin Franklin in the Constitutional 


Convention. Madison writes of the incident in the session of the Committee 
of the Whole: 


“Dr. Franklin observed that two modes of choosing the judges had 
been mentioned, to-wit, by the Legislature and by the Executive. He 
wished such other modes to be suggested as might occur to other gentle- 
men; it being a point of great moment. He would mention one which 
he had understood was practiced in Scotland. He then in brief and enter- 
taining manner related a Scotch mode, in which the nomination preceded 
from the Lawyers who always selected the ablest of the profession in 
order to get rid of him, and share his practice among themselves.” 


Without change in the structure of our law, we could well afford to adopt 
this Scotch method in Florida, subject, however, to some method of popular 


1. In the Catts’ regime, the governor appointed one not the party nominee for circuit judge of 
Volusia County. Senator James E. Calkins, then in the State Senate, led a movement to stand 
by the party nominee, and was victorious. The Senate refused to confirm the Catts’ appointee. 


In the general election Senator Calkins bad bravely campaigned for W. V. Knott, the party 
nominee for Governor, defeated on a false issue of intolerance. 
2. Vol. IX, No, 2, Florida Law Journal, Page 334. 


76 FLORIDA LAW JOURNAL 


approval or disapproval, but we would not attract capable men until adequate 
compensation is provided for the judges. With bean-pickers in Florida fields 
getting $15 per day, and carpenters $12 per day, it is amazing that faithful 
public servants, notably the members of our Supreme Court, are willing to 
continue to serve the people at salaries not compatible with present high living 
costs and certainly inadequate to provide for savings let alone the comforts 
that men in authority are entitled to. Any Florida judge of distinction is truly 
the forgotten man of the present day. No amendment of the method of selecting 
judges will be complete without provision for adequate compensation to the end 
that men of proven ability and character are available for judicial service. 


If the observation of an active follower of court practice for over 30 years 
is a worthy bit of testimony, the writer wishes to say that the errors from 
popular elections of judges, if any there have been, have been in behalf of the 
mass of the people, the litigant who lacks the implements of a successful court 
fight—the man without money. The quest for even-handed justice through the 
portals of popular election has not failed in the two states in which the writer 
has practiced—Alabama and Florida. The observation has been experienced by 
others. Judge Jerome Frank of the United States Circuit Court of Appeals 
for the Second Circuit, gives a similar view in his discussion of “White-Collar 
Justice’, in the Saturday Evening Post (issue of July 17, 1943). In brief, he 
claims that the miscarriage of justice—the inability of our courts to “guess” 
correctly upon the facts presented, is due to the inequality of the litigants in 
obtaining the facts needed for a correct determination. Not infrequently, Judge 
Frank claims a litigant has not the means or the money for a full investigaticn. 
Thus he sums up the deficiency: 


“Justice should not be an upper bracket privilege. When citizens are 
not equal before the law, the first principles of democracy are undermined 
—-those principles which we are fighting a war to preserve. The public 
senses that there are miscarriages of justice, due to economic inequalities, 
even though it does not always understand why. This breeds cynicism 
about our courts—bad medicine for a country devoted to the ideal of 
free and equal opportunity.” 


Not infrequently an accident happens or a tort is committed otherwise than 
by negligent act, and the man hurt or affected is physically incapacitated at the 
time of the accident or injury or from some other cause, his inexperience, per- 
haps, fails to get the names and addresses of witnesses. If he be poor, if he 
does not have means of investigation he may likely fail at the trial, particularly 
if his opponent has the financial or other means of procuring the names and 
addresses of witnesses. Thus it is that Judge Frank suggests that some gov- 
ernmental agency be provided in order to get the facts for the court and 
insure a just decision and award. He suggests some such agency as the Securities 
and Exchange Commission in its authority under the reorganization provisions 
of the Chandler Bankruptcy Act. 


It is undoubtedly .true that our courts and our judges are aware of the 
advantage of wealth and station in a law suit, and when doubts are resolved in 
favor of the poor and the helpless, such favoritism, if favoritism it be, should 
not be charged to weakness in the face of popular election, but rather to a 
recognition of the disadvantages in litigation between the strong and the weak 
—the very handicap to which Judge Frank has alluded. If the judge favors 
the under-dog because he fears the popular will, let us classify him as an under- 
standing rather than a political judge. It were better that he fear the people 
than the power and prestige of wealth and station. 


The subject of improvement in the selection of judges is being widely dis- 
cussed from coast to coast. In New York, a recent case has provoked wide 
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discussion, resulting in a suggestion on the part of Governor Dewey that the 
so-called “Missouri plan’*® be considered, at least for up-state New York. This 
plan has found wide commendation, and merits the serious consideration of our 
own state, if not for adoption in toto at least as a principle for the development 
of a method of selecting judges that shall be clearly within the provision of our 
state Constitution and not without the sanction of the people at the polls. Sig- 
nificant it is that the “Missouri plan” was adoped by a Constitutional amendment. 
Effort was subsequently made to repeal the amendment, and the people of the 


state rejected the amendment by a larger majority than that by which the 
amendment itself had been adopted. 


The Missouri amendment adopted in 1940 provides that whenever a vacancy 
exists in the supreme court or in the courts of appeals or in the circuit and 
probate courts of St. Louis and Jackson County, a non-partisan, non-salaried 
nominating commission, composed of both laymen and lawyers, shall nominate 
to the governor three candidates for appointment, and the governor must appoint 
one of these nominees. The appointee, after a period of twelve months, and 
each of the judges of the courts mentioned, at the expiration of his term, goes 
before the people upon his record and with no competing candidate. The people 
vote whether or not the judge shall be retained in office.® 


If the vote be against retention, a new judge must be nominated and 
appointed and after serving the trial period must go before the people for con- 
firmation or rejection of the appointment. The amendment specifically prohibits 
judges from contributing to or holding office in any political party or organ- 
ization and from taking part in political campaigns. 


The amendment is applicable to the judges of the circuit courts of the 
two most populous circuits, those in which are situated St. Louis and Kansas 
City, and where politics reached a new high—or low— in the traffic for public 
office. The new amendment provides that the people of the other circuits, 
mainly rural, may, by their vote, make the amendment applicable. 


It is stated that the advantage of the new system is that the selecting or 
nominating commissions have been composed of outstanding men, with no 
political bias. The nominees themselves have been men of outstanding ability 
and character, while the judges appointed have been able to devote their full 
time to the duties of their office. They remain conscious of their obligations 
to the people without being aware of their obligations to any political leadership. 


An important feature of the Missouri plan is not merely the veto power 
of the people over the continuation in office of an unworthy judge but also the 
fact that the Appellate Judicial Commission of seven members includes three 
members who are not lawyers. Two out of the five members of the Circuit 
Judicial Commission are also laymen. In other words, the selection of judges— 
those nominated for appointment—is not entrusted exclusively to the bar. The 
people, through the lay citizens appointed by the Governor to the two Com- 
missions, have an actual voice. Judicial appointment emanates from the bar 
and the public as well. The continuation in office of a judge must be by popular 


8. The Missouri plan was anticipated in substance in 1934 by our local bar association in 
suggested changes in the judiciary article of the state constitution, recommended by the Dade 
County Bar Association. (Vol. VIII, No. 14%, Page 14, Florida Law Journal) The committee of 
the local association proposed the creation by ‘constitutional provision of a Judicial Council to be 
composed of the Chief Justice of the State of Florida, who shall be ex officio Chairman thereof. 

' e majority for e amendment in was 95,000; against the repea 
in 1943, 173,000. 


5. The general idea of this recall feature is remindful of the suggestion of the late President 
Theodore Roosevelt that decisions of the Supreme Court of the United States be subject to opular 
recall. This was embodied in the platform of the Progressive Party of 1912. The Missourt act is 
contained in Vol. 24, No. 6, April, 1941, p. 195, Journal of the American Judicature Society. 
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approval. Here, certainly is a method of popular election, that may insure that 
each Missouri judge will not during his term forget that he is answerable to the 
people, and yet he cannot gain office without investigation and the approval of 
representatives of both the bar and the public. 


Those who believe that the judiciary should remain within the power of the 
people and not entrusted to the bar sense a weakness in the Missouri plan in 
that the people have no voice in selecting the nominating commissions. Effort 
is being made these days to shorten the ballot. The popular election of mem- 
bers of the nominating commissions can hardly be desired, for it would add 
to the ballot and evidently not attract popular interest. Better it would be that 
the Legislature, or a branch of it, select or approve the members of the nominating 
commissions. The present monopolistic power of the medical fraternity 
demonstrates the danger of making the bar a self-perpetuating body, whereby 
the bar would in fact select the judges, and the judges, under the plan of an 
integrated bar, would in fact select the lawyers. Thus would be evolved a 
self-perpetuating institution, freed from the control of the people, yet exercising 
direct control over the administration of justice. The philosophy of our jury 
system, part of our “American way of life’, demonstrates the unwisdom of 
placing beyond the will of the people the administration of justice under law. 
The people are qualified, through their representatives to make the laws, why are 
not the people, through their judges, capable of enforcing them? 


Those who are slow to welcome a change in the present method of judicial 
selection cannot forget the high type of judges that have been created through 
our present system, notably Judge James B. Whitfield, who for more than a 
generation served on the highest court of this state with rare distinction. In 
similar fashion the late Rhydon M. Call, former circuit judge in Jacksonville 
and later United States District Judge by appointment of President Wilson, 
stands as a notable example of the wisdom of the choice of the people. If the 
lawyers desire to have a voice in the selection of judges they can express their 
opinion by endorsement of the candidate, as is done frequently. There is no 
question but that at the present time the lawyers wield a compelling influence. 
If we have bad judges as result of our present method of the selection of 
judges, the lawyers by their own inactivity must bear a responsibility as great, 
if not greater, than that of the general public. 
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Local Bar Associations 


January 5th, 1944, the regular month- 
ly luncheon meeting of the members of 
the DADE COUNTY BAR ASSOCIA. 
TION was held at the Royal Center at 
12:15 P. M., Mr. Leo S. Julian presid- 
ing. Mr. William A. Lane submitted a 
report from the By-Laws Committee, 
of which he is Chairman concerning the 
waiving of dues from members in the 
Service, which was unanimously adopt- 
ed. Mr. L. P. McEwen was introduced 
as the speaker of the day and made a 
very interesting and informative ad- 
dress concerning life insurance and 
trust estates in their relationship to 
inheritance tax problems. 


New officers of the JACKSONVILLE 


BAR ASSOCIATION took over the ad- 


ministration of the association at the 
first of the 1944 monthly luncheons of 
the organization on January 13th, in 
the George Washington Hotel. David 
J. Lewis, elected president for 1944 at 
the annua! meeting of the association, 
took over the duties of presiding officer, 
succeeding Cecil C. Bailey, and Edwin 
L. Jones handled secretarily matters 
in his capacity as secretary, succeeding 
M. H. Myerson. President Lewis an- 
nounced the standing committees of the 
association for 1944 during a busy 
business session. The association elect- 
ed a new member, William A. Carter 
and nominated Lacy Mahon to succeed 
Herbert Lamson as a member of the 
Circuit Court Commission when it was 
announced that Mr. Lamson would be 
unable to serve for another term. The 
association adopted resolutions present- 
ed by Fred B. Noble, chairman of a 
special committee named to draft 
resolutions, deploring the death of Sam 
S. Blondheim, association member who 
passed away last year following a 
lengthy illness. The attorneys heard 
an interesting talk by Charles Cook 
Howell on “Adaptability of the Federal 
Rules of Civil Procedure to the State 
Practice.” Mr. Howell outlined steps 
taken toward the suggested adoption of 


the Federal rules in the Florida courts, 
and discussed advantages and disad- 
vantages of the proposed rule change. 
“Shortened procedure would require us 
to become better lawyers”, he told the 
association and declared that “lawyers 
should support any methods to speed 
action in courts.” President Lewis pre- 
sided at the meeting, which was marked 
by a large attendance, despite inclem- 
ent weather. Standing committees 


for the ensuing year were announced 
as follows: 


Professional Ethics and Grievances 
—wWilliam M. Madison, Chairman, Lacy 
Mahon, J. Turner Butler, Francis M. 
Holt, Warren L. Jones, Charles Cook 
Howell, Paul Ritter, Harry Katz, James 
R. Boyd, Jr. 


Law Reforms—Harry W. Reinstine, 
chairman; John E. Mathews, Olin E. 
Watts, Charles R. Scott, L. R. Milton. 


Admission to Bar—A. Lloyd Layton, 
chairman; Russell L. Frink, Charles 
E. Flynn, Martin H. Long, Harry B. 
Fozzard, Harry T. Gray, John O. Jack- 
son, Joseph H. Hartman, James P. Hill. 


Entertainment — Robert Kloeppel, 
chairman; George E. Turner, J. Henry 
Blount, George A. Pierce, Robert C. 
Lester. 


Relations with American Bar Asso- 
ciation—H. P. Adair, chairman; Wil- 
liam H. Rogers, F. P. Fleming, Scott 
M. Loftin, C. B. Peeler. 


Relations with Florida State Bar As- 
sociation—Robert R. Milam, chairman; 
Herman Ulmer, Austin Miller, Elmer 
Hazard, George C. Bedell. 


Publications and Publicity—Cyril C. 
Copp, chairman; Martin J. Pearl, Clar- 
ence G. King, Jr., Sam Kassewitz, Wil- 
liam H. Jeter. 


Public Relations—Giles J. Patterson, 
chairman; Walter Shea, Guy W. Botts, 
Laura Hyde, Robert A. Baker. 
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Unauthorized Practice of Law—El- 
liott Adams, chairman; H. Plant Os- 
borne, Gordon McCauley, Harry H. 
Martin, W. G. Smith. 


Membership—E. C. Mitchell, chair- 
man; L. W. Thomas, Louis Kurz, Mc- 
Kenney Davis, J. W. Pettyjohn. 


Relations with University of Florida 
Law School—J. Henson Markham, 
chairman; John Muskoff, Lonnie Wurn, 
Claude Ogilvie, Edgar M. Felson, A. H. 
Rothstein, Jeanette TeSelle, Tom Mar- 
shall, Lucien H. Boggs. 


Relations with Stetson University 
Law School—J. Ollie Edmunds, chair- 
man; J. Palmer Williams, J. S. Harri- 
son, Edgar W. Waybright, Sr., Lee M. 
Booth. 


Legal Aid—Herbert Panken, chair- 
man; Allen L. Poucher, vice-chairman. 


Economics of the Bar—Edward Mc- 
Carthy, Jr., chairman; Reuben Rag- 
land, Lee Guest, Emmett Safay, Nathan 
Schevitz. 


Special Committee on Law Library 
—George C. Gibbs, chairman; C. D. 
Towers, Clarence G. Ashby, Joe Sears, 
Jr., W. D. Barfield. 


Procurement of Counsel—Moe B. 
Safer, chairman; John R. Adams, vice- 
chairman. 


National Defense—George W. Milam, 
chairman; Albion W. Knight, Fred B. 
Noble, Herbert Lamson, Burton Barrs. 


American Citizenship—Joseph M. 
Glickstein, chairman; C. C. Howell, Jr., 
Phil S. May, Walter F. Rogers, Harold 
B. Wahl. 


Legal Institutes—John W. Harrell, 
chairman; H. E. Bellflower, L. W. Bald- 
win, Birt C. Byrd, John B. L’Engle, E. 
K. Mcllrath, Alston Cockrell, Leo P. 
Kitchen, William H. McCoy. 


TAMPA AND HILLSBOROUGH 
COUNTY BAR ASSOCIATION held 
a special session in the criminal court 
room Tuesday morning, February Ist, 
to pay its respects to L. A. Grayson, 
Tampa Attorney, as he began duties of 
Judge of the Criminal Court. Morris 


E. White, Chairman of the Associa- 
tion’s Public Relations Committee, was 
in charge. Circuit Judge Parks was the 
principal speaker. Grayson was ap- 
pointed by Governor Holland to set as 
Judge during the military leave of 
Judge John R. Himes, now a Lieuten- 
ant (j.g.) in the naval reserve. 


ST. PETERSBURG BAR ASSOCIA- 
TION committee heads were named by 
President J. E. Kennedy at a meeting 
of the association at the Detroit Hotel 
on February 3rd. Appointed were the 
following: 


Program chairman, Thomas J. Col- 
lins; Legal education and admission to 
bar committee, James Booth; State and 
American Bar Associations, William B. 
Tippetts; Grievance committee, Victor 
O. Wehle; Attendance committee, Jos- 
eph Davis; Legislative committee, S. 
Henry Harris; Legal aid and war work 
committee, Robert Baynard; Auditing 
committee, Arthur Nelson. 


Citizenship committee, T. Sauls; Uni- 
fication of the bar committee, H. L. 
McGlothlin; Unauthorized practice of 
law committee, E. C. Watson; Member- 
ship committee, Moreland Maddox; 
Banks and Trust Companies committee, 
B. M. Skelton; Realtors and Abstract 
Companies committee, L. P. Hardee; 
Sick and aid committee, William G. 
Gardiner; Legal institutes committee, 
H. L. Peterson. 


Oscar Gilbart was guest speaker and 
spoke of the work of the Community 
War Chest, currently staging its an- 
nual campaign. Introduced as a guest 
was Capt. Seale Matthews, former Flor- 
ida Military Academy instructor and 
husband of Representative Mary Lou 
Baker. The Association meets regular- 
ly the first Wednesday night of each 
month for dinner and business. 


John Bell, newly installed President 
of TAMPA AND HILLSBOROUGH 
COUNTY BAR ASSOCIATION, has 
announced the appointment of 10 com- 
mittees for 1944—The committee mem- 
bers are: 


Program, Ralph A. Marsicano, chair- 
G. L. Reeves and John J. 


man; 
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Twomey; Library, Frank T. Phillips, 
chairman; W. F. Himes and William C. 
Brooker; Legal Aid, W. Marion Hen- 
dry, chairman; R. G. Tittsworth, Jos- 
eph P. Lieb, Paul Pinkerton and I. C. 
Spoto; Public Relations, Morris W. 
White, chairman; Francis B. Bull and 
William E. Thompson; Law Reform and 
Legal Publications, Cody Fowler, chair- 
man; Herbert S. Phillips and Carl E. 
Moseley; Legal Education and Admis- 
sions, John M. Allison, chairman; Har- 
ry B. Terrell and H. Lane Coachman; 
Legislative, Henry C. Tillman, chair- 
man; M. Gunby Gibbons, and T. M. 
Shackleford, Jr.; Unauthorized Prac- 
tice, L. H. Hill, Jr., chairman; C. J. 
Hardee and B. L. Cooper; Ethics, Wil- 
liam C. McLean, chairman; Miles H. 
Draper; William M. Taliaferro, John 
W. Cone and George T. Shannon; Mem- 
bership, Arthur Anderson, chairman; 
Don C. McMullen, G. E. Mabry, Joseph 
G. Spicola, J. W. Frazier and Fred T. 
Saussy, Jr. 


D. C. Hull, senior member of the 
DeLand law firm of Hull, Landis Gra- 
ham and French, was elected President 
of the VOLUSIA BAR ASSOCIATION 
at its annual meeting in Daytona Beach 
on January 27th. The new president 
has a long and distinguished career at 
the Bar. Graduating from Stetson 
University in 1909 he began the prac- 
tice of law in DeLand in that same 
year. In 1912 he joined with Cary D. 
Landis, later States Attorney General, 
and Bert Fish, who became United 
States Minister to Egypt and Portu- 
gal, to form the law firm of Landis, 
Fish and Hull. Following the death of 
his two law partners, he has continued 
as senior partner with the firm, now 
known as Hull, Landis, Graham and 
French. 


Other officers elected at the meeting 
were Lewis F. Law, of Daytona Beach, 


first vice president, and Curtis H. 
Gardiner, also of Daytona Beach, re- 
elected Secretary-treasurer. 


Members of the Executive committee 
elected were David L. Black, of Day- 
tona Beach, retiring President, chair- 
man; Walter G. Walker, Horace Reigle 
and Harry A. Horn of Daytona Beach, 
and Murray Sams of DeLand. An Edu- 
cational committee was appointed to 
prepare a program for general obser- 
vance of Juvenile Crime Prevention 
Week, beginning February 21, in ac- 
cordance with a request from the State 
Bar Association. Juvenile crime has 
increased 98 per cent since the begin- 
ning of the war, according to the State 
Bar’s report. 


Lieut. (j.g.) Andrew J. Floyd gave 
an interesting account of his battle ex- 
perience in the South Pacific area, in 
a talk at the regular monthly meeting 
of the JACKSONVILLE BAR ASSO- 
CIATION in the George Washington 
Hotel on February 10th. In addition 
to relating battle experiences, Lieut. 
Floyd described life of the men in the 
camps and their recreational activities 
while on leave. The Association adopt- 
ed resolutions congratulating Chief 
Justice Rivers Buford of the Florida 
Supreme Court, upon entering upon 
his nineteenth year of service on the 
Supreme Court bench. The resolutions 
were presented by C. C. Howell, Sr. 
David J. Lewis, President of the As- 
sociation, named a special committee 
to plan entertainment for the Judges 
of the Fifth Circuit Court of Appeals 
when they visit Jacksonville in the near 
future. President Lewis also named 
a committee to cooperate with the Flor- 
ida State Bar Association in obser- 
vance of Juvenile Crime Prevention 
Week, February 21-26. Mr. Lewis pre- 
sided at the meeting. Edwin L. Jones 
is Secretary. 
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Lifes Record Closed 


WILLIAM BRETT FARLEY, 79, re- 
tired attorney and former member of 
the law firm of Walsh, Beckham, Far- 
ley and Ellis, died in a Miami hospital 
on January 12th, after an illness of 
about three months. He had practiced 
law in Florida 54 years. Mr. Farley 
came to Miami 18 years ago from 
Marianna. Surviving are his wife, 
Mrs. Mamie C. Farley, two sons, Wil- 
liam B. Farley, Jr., and Robert C. Far- 
ley, and two daughters, Miss Dorothy 
and Miss Charlotte Farley, all of Mi- 
ami; a brother, George Farley, and sis- 
ter, Miss Mary Farley, both of Mari- 
anna, and two grandchildren. 


CHARLES J. MAURER, of S&t. 
Petersburg, died on January 12th, 1944. 
He was a former Mayor of St. Peters- 
burg, former City Commissioner and 
former City Judge. Mr. Maurer was 
born in St. Louis, Missouri, August 6, 
1868. He practiced law there before 
coming to St. Petersburg in 1913. Mr. 
Maurer had been in active practice in 
St. Petersburg up to a short time be- 
fore his death. His widow survives 
him. 


D. R. PEACOCK, 55, of Manatee, 
prominent lawyer, cattle raiser and 
farmer, died on January 28th at Bay 
Pines Veterans hospital, St. Peters- 
burg, where he had been a patient since 
January 4th. He had, however, been 
in failing health for some years. Mr. 
Peacock was a native of Dodge County, 
Georgia, and graduated from the Berry 
School at Rome, Georgia, and took two 
degrees, LL.B. and B.S. from the Uni- 
versity of Georgia in 1914-15. He then 
did graduate work at the University 
of Michigan. At the University of 
Georgia he was a star football player 
and was selected as a member of the 
All-Southern team. Upon graduating 
there he served for a time as coach at 
the university and was similarly em- 


ployed later at Mercer University, 
Macon, and at Cochran A. and M., 
Cochran, Georgia. In 1916 he was 
elected to the Georgia Senate and 
served as President pro tem until he 
resigned to enter the armed forces in 
the first world war. He held the rank 
of First Lieutenant and was cited for 
exceptional bravery in action. After 
the war he attended Sorbonne Univer- 
sity, Paris, France, where he received 
a diploma. Returning home he resum- 
ed law practice at Eastman, Georgia, 


-and in 1920 was a candidate for Con- 


gress from the Twelfth District. In 
1925 Mr. Peacock located in Bradenton 
and was associated for a time with J. 
B. Singletary in the practice of law. 
He followed law practice until 1939 
when ill health forced him to retire. 
Besides his wife, the former Miss Mary 
Kingery, of Summitt, Georgia, to whom 
he was married in 1921, he is survived 
by a son, David R. Peacock, Jr., in the 
Army Air Corps, Indianapolis; and 
two daughters, Misses Carol and Jean; 
two brothers, H. H. Peacock and Dr. 
W. H. Peacock of Eastman, Georgia, 
and a sister, Mrs. Berry Mullis, 
Eastman. 


Wauchula and Hardee County were 
saddened when it became known that 
Attorney INGRAM P. BARLOW had 
passed away on January 23rd from a 
heart attack. Mr. Barlow was a former 
resident of Alabama but had lived in 
Wauchula for many years. He was a 
practicing attorney as well as a grove 
and cattle owner and lived on his farm 
about seven miles southeast of Wau- 
chula. He was one of the best known 


citizens of the county and was highly 
regarded by all who knew him. Be- 
sides his wife, the deceased !eaves two 
sons, I. P. Jr., now overseas in the 
armed forces, and William; two daugh- 
ters, Mrs. Dale Carlton and Miss Irene 
Barlow, of Ft. Myers. 


FLORIDA LAW JOURNAL 83 


They Tell 


Appointment of M. LUTHER MER- 
SHON, Miami lawyer, as a member of 
the State Board of Control has been an- 
nounced by Governor Spessard L. Hol- 
land, in Tallahassee. 


GEORGE W. THAMES, former city 
councilman from the Tenth Ward, who 
has been on a leave of absence from 
the law firm of which he was a mem- 
ber, has returned to Jacksonville and 
will resume the practice of law in the 
firm of Hazard and Thames. 


WILLIAM KIRTLEY, Deputy Clerk 
in the office of E. B. Leatherman, Clerk 
of the Circuit Court, has begun the 
practice of law as an associate of L. H. 
FOGLE, Jr., in the Biscayne Building, 
Miami. Kirtley attended the Univer- 
sity of Miami Law School and recently 
passed the bar examination. He has 
been in the Clerk’s office for six years. 


P. C. GORMAN and ROYAL P. 
HAMLIN, formed a general partner- 
ship for the practice of law on Jan- 
uary lst. Offices are located in the 
Cragor Building, Leesburg, Florida. 
R. P. Hamlin was formerly a member 
of the firm of Duncan, Hamlin & Dun- 
can, Tavares, Florida, and has been 
actively engaged in the practice of law 
in Lake County since 1921. P. C. Gor- 
man has been actively practicing law 
since 1925, with offices in Leesburg 
since 1928. 


A. LEE BRADFORD, an associate 
of many years, has been admitted as 
a partner to the law firm of McKAY, 
DIXON and DeJARNETTE, 908 First 
National Bank Building, Miami. 


HARRY N. BOUREAJU, an associate 
for many years, has become a member 
of the firm of SHUTTS, BOWEN, 
SIMMONS, PREVATT & JULIAN, 
First National Bank Building, Miami. 


STEPHEN E. SIMMONS, former 


Clearwater attorney, is now associated 
with the local legal firm of James R. 
Bussey and Sam H. Mann, according 
to an announcement made yesterday 
by Mann. The firm name, BUSSEY, 
MANN and SIMMONS will be used. 
R. P. Hamlin, associated with the firm 
for the past ten months, has severed 
his connection and is now practicing 
law in Leesburg. 


R. C. EVANS, who since 1925 has 
practiced law in Miami, has opened 
offices in the Gilbert Building, Harri- 
son Avenue and First Street, Panama 
City. 


WILLIAM W. MUIR has returned 
to his law practice in the First Federal 
Building, Miami, after a year and a 
half spent as a flight navigator for 
the Air Transport Command. Muir, 
who was attorney for the late Carl G. 
Fisher at Miami Beach from 1926 un- 
til the latter’s death, was attached to 
the Africa-Orient division of Pan 
American Airways. He is vice-presi- 
dent and trustee of the Caribbean club 
at Key Largo, Fisher’s last venture, 
and was co-author with Philip Wylie 
of “The Army Way,” a handbook for 
soldiers published before the United 
States entered the war. 


FRANK MASSARI, ROBERT W. 
PATTON, Jr., and G. C. SPICOLA, 
Jr., announce the formation of a part- 
nership for the practice of law under 
the firm name of MASSARI, PATTON 
& SPICOLA, with offices at 200 Mad- 
ison Building, Tampa, Florida. 


On January 4th, at the invitation of 
Mr. Ray Harris, Speaker of the House, 
MARY LOU BAKER, of the St. Pet- 
ersburg Bar, addressed the General 
Assembly of the State of Georgia. It 
will be recalled that Miss Baker was 
the only lady member of the last Flor- 
ida Legislature. 
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Lawyers in the Armed Gorces 


F. CLEVELAND HEDRICK, JR., 
has recently been promoted from the 
rank of Major to Lieutenant Colonel, 
Field Artillery. Col. Hedrick was 
commissioned as Second Lieutenant, 
Reserve, upon graduation from ROTC, 
University of Florida, June 1936. 
After graduating from the University 
of Florida Law School in 1938, he be- 
came Secretary to Senator Claude Pep- 
per and later was associated with the 
Washington law office of Charles M. 
Trammell. He was ordered to active 
military duty April 7th, 1941, as a 
Second Lieutenant. 


Both before and after entering the U. 
S. Naval Reserve, Lieutenant Comman- 
der OWEN W. PITTMAN, Legal Of- 
ficer for the Key West Naval Operating 
Base, has had a wide and varied ex- 
perience in law. A native of Quincy, 
Florida, Attorney Pittman is a grad- 
uate of the University of Florida, 
Class of 1925, and a member of the 
Miami law firm of Bryant and Pitt- 
man until 1941 when he was called to 
active duty. His first assignment was 
at the Naval Air Station of Pensacola, 
where he served until July of 1942. 
Then he was made Flag Secretary to 
Rear Admiral James L. Kaufman. 
When the Admiral was detached from 
the Seventh Naval District, Comman- 
der Pittman served as Flag Secretary 
to his successor, Rear Admiral W. R. 
Munroe, until August of 1943, when 
he was ordered to Key West as legal 
officer for the Naval Operating Base. 


Names of 159 Miami Attorneys now 
in military service appear on the honor 
roll placed in the office of the Clerk 
of the Circuit Court by the Dade 
County Bar Association. 


LT. COLONEL MARVIN GREEN, 
39-year-old Tampa attorney, recently 
returned from a year’s service with the 
Eighth Air Force in England, now is 
at Army Air Forces Redistribution 
Station No. 2 at Miami Beach, where 
his next assignment will be recom- 
mended. Colonel Green spent a short 


leave with his parents, Mr. and Mrs. 
W. T. Green and his five-year-old 
daughter, before reporting to Miami. 
A native Tampan, he was graduated 
from Hillsborough High School and 
the University of Florida. He prac- 
ticed law in Tampa until entering the 
Army in January 1941. He is an in- 
telligence officer. Colonel Green’s 
Tampa address is 2907 Chapin Avenue. 


DeSoto County Prosecutor, M. A. 
ROSIN, received notice that he has 
been granted a commission in the U. 
S. Navy, and at the same time was 
ordered to report for active duty. The 
active duty orders were delayed, how- 
ever, until Mr. Rosin regains normal 
use of his left arm, which was frac- 
tured at the elbow several weeks ago 
when he fell from a horse. He expects 
to receive his commission as a Lieu- 
tenant (j.g.) and be assigned to active 
sea duty within a couple of months 
or so. 


CAMPBELL THORNAL, prominent 
Orlando attorney, who was legislative 
secretary to Governor Spessard L. Hol- 
land during the 1943 session, was 
sworn in the United States Naval Re- 
serve January llth, as a Lieutenant 
(j.g.) He has reported to Ft. Schuy- 
ler, Bronx, N. Y., for indoctrination. 


A plea for greater unity and harder 
work by “soldiers of production” on 
the home front was made in a letter 
from Lt. WALTER B. HUMKEY, 
USN, Miami lawyer, now serving in the 
South Pacific. Writing his former as- 
sociate, Herbert U. Feibelman, Lt. 
Humkey said: “I only hope that the 
pecple back home won’t become too op- 
timistic over our victories and fall 
down on the big job—keeping us sup- 
plied. It simply takes mountains of 
supplies and great transportation facil- 
ities to get them around. It affords 
us little pleasure to hear and read 
about all the bickering being done by 
those brave soldiers back home. They 


have just as big a job as we, and they 
can’t afford interruptions any more 
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than we can.” He described the cap- 
ture of a Jap held atoll in these words: 
“IT have seen and was in one of the 
worst battles of the Pacific. We were 
in the invasion force and I had my 
first real taste of war at that time. We 
were among four ships that led the 
entire task force to the objective, and 
the only convoy that was under Jap- 
anese plane attack. We went through 
three of them, but on just one occas- 
ion did their planes venture within 
range of our guns. That was on a 
very dark night. The first we saw of 
him—though we knew he was present 
—was when he was about 300 yards 
off our starboard quarter and he 
turned on his engines to make a fast 
run. The first flash from his exhaust 


brought fire from our anti-aircraft 
guns and the first burst brough him 
down. The other planes with him 
turned and flew for Tojo.” Describing 
the landings on the atoll, Lt. Humkey 
continued: “It does things to you 
when you watch those brave boys plow- 
ing in where the case seemed so hope- 
less for a time. Many, many Marines 
went down fighting like true Amer- 
icans there, and I was proud to stand 
at the foot of so many of their graves 
after the smoke of battle cleared.” 


RAY E. ULMER of the Clearwater 
Bar, is now a full Lieutenant in the 
United States Navy, and is in the Aus- 
tralian area. He and Lee L. Baker 
practiced under the firm name of Baker 
and Ulmer. 


[4]* 3 Great Hotels in Florida 


Judge Florida Hospitality by these Fine Hotels 


Hospitality is a tradition with the KLOEPPEL organization. War activities keep us extremely 
busy; but, regardless of conditions, we are always glad to see you and eager to serve as 
in the past. That is why we say: You can always. . . 
JUDGE FLORIDA HOSPITALITY BY THESE FINE HOTELS 
Robert Kloeppel, President-Director 


GEORGE WASHINGTON MAYFLOWER GEORGE WASHINGTON 
Jacksonville, Florida Jacksonville, Florida West Palm Beach 
100% Aér Conditioned 100% Air Conditioned Pride of West Palm Beach 
(Garages Connect Directly with Lobbies) 
DANCING DINING FLOOR SHOWS NIGHTLY REASONABLE RATES 


* The Flagler has *‘Gone to War'’ for the duration 
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FEDERAL COURT PRACTICE—RULE OF DECISION 
WHERE STATE LAW CONFUSED 


The Circuit Court of Appeals, Fifth Circuit, had dismissed a diversity action 
for a declaratory judgment, brought by municipal bondholders, on the ground 
that only questions of state law were involved and that the state law was con- 
fused and uncertain. (Meredith v. City of Winter Haven, 134 F. 2d 202.) Upon 
certiorari, the Supreme Court of the United States on November 8, 1943, re- 
versed in an opinion by Chief Justice Stone (Black and Jackson, JJ., dissenting), 
who took occasion to make some clarifying observations on the doctrine of Erie 
R. Co. v. Tompkins, 304 U. S. 64:— 


“Erie v. Tompkins, supra, did not free the federal courts from the 
duty of deciding questions of state law in diversity cases. Instead it 
places on them a greater responsibility for determining and applying 
state laws in all cases within their jurisdiction in which federal law does 
not govern. Accepting this responsibility, as was its duty, this Court has 
not hesitated to decide questions of state law when necessary for the 
disposition of a case brought to it for decision, although the highest 
court of the state had not answered them, the answers were difficult, and 
the character of the answers which the highest state courts might 
ultimately give remained uncertain. Wichita Royalty Co. v. City National 
Bank, supra; West v. American Tel. and Tel. Co., supra, 236-237; Fidelity 
Trust Co. v. Field, supra, 177-180; Six Companies v. Joint Highway Dis- 
trict, 311 U. S. 180, 188; Stoner v. New York Life Ins. Co., 311 U. S. 
464; Palmer v. Hoffman, 318 U. S. 109, 116-118. Even though our de- 
cisions could not finally settle the questions of state law involved, they did 
adjudicate the rights of the parties with the aid of such light as was 
afforded by the materials for decision at hand and in accordance with 
the applicable principles for determining state law. In this case, as in 


those, it being within the jurisdiction conferred on the federal courts by 


Congress, we think the plaintiffs petitioners here, were entitled to have 


such an adjudication.”—From New York State Bar Association, Lawyer 
Service Letter. 
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APPOINTMENT OF GOVERNMENT LAWYERS 
ON MERIT 


Prior to recent months a lawyer wishing to enter United States Government 
service was compelled to apply to many different governmental law offices. 
Application in person was more effective than by correspondence, with the 
result that a heavy advantage accrued to applicants accessible to Washington. 
Wearisome searching for positions; concentration of appointments among those 
favorably located; and legal staffs of unequal merit characterized the situation. 


As an outgrowth of the report of the committee headed by Mr. Justice 
Stanley Reed, a system of written and oral examinations and a register of 
qualified eligible attorneys for positions carrying basic salaries of $3200 a year 
or less were set up under the administration of the Board of Legal Examiners 
in the Civil Service Commission. This Board consists of a number of lawyers 
within the Government and of a number from outside. 


In contrast to positions which are filled from the attorney register, lawyers 
are initially selected for positions in the higher grades of the legal service by the 
various agencies as in the past; but their selection is subject to approval based 
upon noncompetitive examination. Appointments to positions in the register 
grades are made only from the register. Moreover, to some extent, the register 
has been used to fill positions in the $3800 and $4600 grades. 


Over 26,000 lawyers registered for the Board’s first competitive examination 
and about one-half of these actually took the written test. About 5000 achieved 
the minimum satisactory grade of 67 per cent. Owing to geographical quotas 
based upon population, as required by the President’s Executive Order No. 9230, 
the number actually sent to the State examining boards throughout the country 
for oral tests was reduced to 2,968. The latter boards are composed of judges, 
practicing lawyers, and law teachers who have volunteered their services. As 


a result of the combined written and oral examinations a register of about 
2000 names has been compiled. 


The Board of Legal Examiners, in a report on its organization and functions, 
has stated that this register is made available to the appointing officers who are 
to choose among the eligibles listed, “adapting their selections to the needs of 
the positions to be filled.” “In this way,” adds the Board, “intelligent choices, 
fitting the man to the job, become possible within the scope of the merit system.” 


The Board of Legal Examiners and its method of administration were estab- 
lished by executive order. Because of a feeling which has arisen in Congress 
that so important a development in administering the Civil Service Act should 
be accomplished by legislation, a bill is now pending in Congress to confer specific 
authorization for the creation of a Board of Legal Examiners. Pending final 
action upon this bill, funds were not made available for the previous Board 
during the current fiscal year. Consequently the legal examining work is at 
present being carried on directly by the Civil Service Commission, advised by a 


Committee on Legal Personnel.—From New York State Bar Association, Lawyer 
Service Letter. 
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FLORIDA STATUTES, 1941 


The Statutory Revision Department of the State 
offers the following legal publications: 


Volume I, Fuorrpa STATUTES, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume II, Fuoripa STATUTES, 1941, 


containing the history and revision notes and 
the annotations to the statutes, court rules, 
and constitutions contained in Volume I. 


These volumes may be obtained Now from the Secretary of 


State at a cost of $10 each to purchasers within the State. 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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So essential did I consider an indew to be to every book, that I proposed i 
to bring a dill into Parliament to deprive an author who publishes a | 
book without an indew of the privilege of copyright, and, moreover, to 
subject him for his offence to a pecuniary penalty.—Lord Campbell. 


Each title in Corpus Juris Secundum has its own factual word 
index, averaging more than ten index lines to each page of 
text. These indexes which will be found in the BACK of each 
volume, will greatly simplify your search for the authorities on 
any question under investigation. 


WE RECOMMEND THE FOLLOWING PROCEDURE: 


FIRST: Classify your problem to the legal title to which its subject 
matter is most closely related.* 


SECOND: Determine the “fact words” in your statement of facts 
without which you would have no case and look for these words in 
the index to the title you have selected. 


ILLUSTRATION 
Let us assume that you are confronted with the following problem: 


Does the maintenance of an office for the practice of medicine violate 
a restriction in a deed against the use of the premises for business 
purposes? 


This is a property question concerning Deeds so it is properly classified 
to the title DEEDS in Vol. 26, C.J.S. The fact words, without which there 
would be no case, are ‘medicine,’ ‘restriction,’ and ‘business.’ If you will 
refer to any of these words in the index to DEEDS you will find that you 
are led with speed and accuracy to the answer to your question. Incidentally, 
this is a rather interesting case as Missouri says the practice of medicine 
is a business — New York says it is not. 


To sum up, Corpus Juris Secundum indexes (in the back of each 
book) are built on the fact word plan. Accordingly, we suggest 


you first use the fact word approach to your problem, rather than 
the legal word or broad legal principle approach. 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn 1, New York 


*Note: Do not consult a general title if there is a specific one cover- 
ing your question. For example, if your question concerns an 
architect’s contract see the title “Architects” rather than the general 
title “Contracts.” Our Law Chart is invaluable as a title finder. We 
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21 Volumes now ready! 


FLORIDA STATUTES 
ANNOTATED 


The Completely. Annotated Edition of the 
Official Florida Statutes 1941 


Every section of the Florida Statutes Annotated is 
kept to date as to Laws and Annotations through 
ay Pamphlet Service issued at intervals between 
the Annual Cumulative Pocket Parts. 


The price is moderate, with liberal allowances for 
the Compiled General Laws. 


Miami 
Any practicing attorney who fails to purchase and use these books 
is but penny wise and pound foolish, for they are worth their price 
many times over. §S. H. KNEALe 


Complete in 30 Volumes, with Pocket in back of 
each, for future supplementation. 


For full particulars, price, and easy terms for payment, write— 


WEST PUBLISHING COMPANY 
St. Paul 2, Minnesota 


THE HARRISON COMPANY 
Atlanta 2, Georgia 
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